
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/28/22 

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09 
 
 

 1.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: McMULLEN VS. HOGGE 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY BRYAN HOGGE 
* TENTATIVE RULING: * 
 

Before the Court are two competing motions: a motion by plaintiff to strike a permissive 
cross-complaint filed by defendant Bryan Hogge against a third party, and defendant’s after-the-
fact motion for leave to file the permissive cross-complaint against third party, Rodda Electric.  

The motion for leave is denied and the motion to strike is granted. Rodda Electric’s 
default is set aside and the underlying cross-complaint is stricken.  

Code of Civil Procedure, § 428.50 states: 

(a) A party shall file a cross-complaint against any of the parties who filed the 
complaint or cross-complaint against him or her before or at the same time as the 
answer to the complaint or cross-complaint. 

(b) Any other cross-complaint may be filed at any time before the court has set a 
date for trial. 

(c) A party shall obtain leave of court to file any cross-complaint except one filed 
within the time specified in subdivision (a) or (b). Leave may be granted in the 
interest of justice at any time during the course of the action. 

Here, neither (a) nor (b) applies and the “interest of justice” determines whether the 
cross-complaint should be permitted. (See also Code Civ. Proc., § 576 [judge may allow 
amendment of any pleading “in the furtherance of justice”].)  

Preliminarily, the Court notes that less than two months remain until the trial date. 
Bringing in a new party at this late juncture would prejudice all parties’ ability to prepare for trial. 
While the trial date could be re-set again, it has already been re-set twice and this case has 
been pending since 2018. While Mr. Hogge contends the facts that gave rise to his cross-
complaint first surfaced in the Second Amended Complaint filed by McMullen in August of 2021, 
the evidence suggests Mr. Hogge knew of the issues for over a year before filing the pleading. 
The lack of proper permitting for the solar system was raised at Mr. Hogge’s deposition in 
October 2020 and, prior to that, was revealed in documents produced by the DiVincents in 
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December of 2019. (See Declaration of Kim O. Dincel in Opposition to Motion for Leave to File 
Cross-Complaint, Exhibits 4-6.)  

The issues in the cross-complaint are also sufficiently independent from those in the 
complaint by plaintiff against Mr. Hogge. Code of Civil Procedure, § 428.10 allows a cause of 
action to be asserted in a cross-complaint against a third party if the cause of action (1) arises 
out of the same transaction, occurrence, or series of transactions or occurrences as the cause 
brought against cross-complainant or (2) asserts a claim, right, or interest in the property or 
controversy which is the subject of the cause brought against him. 

Plaintiff’s complaint relates to the what occurred in the transfers between Mr. Hogge to 
plaintiff, and plaintiff to the DiVincents. The installation of the solar occurred over a year or two 
prior to the transaction(s) here. Accordingly, any purported lack of proper permits is only 
relevant to the damages Mr. McMullen may or may not be able to prove, but is not otherwise at 
issue in this case. Mr. Hogge does not argue his right to assert a later claim against Rodda 
Electric would be forfeited. Indeed, Mr. Hogge’s indemnity claim against Rodda Electric would 
potentially only accrue once a judgment were entered.  

Evidentiary Matters 

Mr. Hogge has filed objections to evidence and requested judicial notice with respect to 
the motion to strike.  

The objectionable material includes the declaration of Kim O. Dincel. Mr. Hogge 
accurately points out that, on a motion to strike, the Court only considers the face of the 
pleading and matters subject to judicial notice. The declaration has not been considered. For the 
purposes of the motion to strike, the Court may still judicially notice the fact that the cross-
complaint was filed without leave.  

Requests for judicial notice: 

A. Granted. 
B. Granted. 
C. Denied. 
D. Denied. 
E. Granted.  
F. Denied as to whether Rodda has actually been served, granted as to Rodda’s 

failure to appear in this action. 
G. Denied. The date by which Rodda should have appeared in this action 

depends on the above fact regarding service, which is not the proper subject of 
judicial notice. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: McMULLEN VS. HOGGE 
HEARING ON MOTION TO STRIKE DEFENDANTS CROSS-COMPLAINT 
FILED BY CHRISTOPHER  DEREK McMULLEN 
* TENTATIVE RULING: * 
 
Please see Line 1. 
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 3.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS. CCRMC 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQUESTS 
FILED BY SUSHMA BHANDARI 
* TENTATIVE RULING: * 
 
The motion is continued until March 4, 2022 in Department 57 at 9:00 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-00656 
CASE NAME: BHANDARI VS. CCRMC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to May 18, 2022 at 9:30 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01012 
CASE NAME: KAPPEL VS. CENTRAL COCO SANITARY DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CENTRAL CONTRA COSTA SANITARY DISTRICT 
* TENTATIVE RULING: * 
 
Vacated per Order After Hearing filed on January 31, 2022.  Defendant is free to file a new 
motion seeking summary judgment, or in the alternative summary adjudication, that is timely 
with reference to the new trial date. 

 

  

 6.  TIME:  9:00   CASE#: MSL19-07093 
CASE NAME: LARA DE CANEDO VS. GOMEZ 
HEARING ON APPLICATION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY MANUEL GOMEZ, DIXIE ALBANEZ 
* TENTATIVE RULING: * 
 
The unopposed application for determination of good faith settlement is granted, as the 
settlement is found to be in good faith in accord with the meaning set forth in Code of Civil 
Procedure sections 877 and 877.6. 
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 7.  TIME:  9:00   CASE#: MSL20-05314 
CASE NAME: DISCOVER BANK VS. ALHALEMI 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served 
Set One of Request for Admissions (“RFP”) on Defendant by mail on September 8, 2021. 
(Wate Decl. p. 2, lines 2-3).  Defendant failed to serve responses to Plaintiff’s RFP. 
No opposition to the motion has been filed. The Motion is GRANTED; hence all Admissions 
requested in Set One are deemed to be true. Cal. Code Civ. Proc.  § 2033.280(b). 

 

  

 8.  TIME: 10:00   CASE#: MSL20-04573 
CASE NAME: AMERICAN EXPRESS VS. LEA 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

 9.  TIME: 10:00   CASE#: MSL20-04796 
CASE NAME: PORTFOLIO RECOVERY VS. SANCHEZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

10.  TIME: 10:00   CASE#: MSL20-05124 
CASE NAME: CAVALRY SPV VS. RUCKER 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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11.  TIME: 10:00   CASE#: MSL20-06129 
CASE NAME: ONEMAIN FINANCIAL VS. CLARK 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

12.  TIME: 10:00   CASE#: MSL21-00115 
CASE NAME: AMERICAN EXPRESS VS. SINGH 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

 

 


